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It is indeed a privilege and an honour to be invited to deliver the Martin Luther King Day lecture at the Law Faculty of the University of Michigan.
It is a wonderful co-incidence of history that the 2 nd inauguration of President Barack
Obama occurs on the birthday of Dr ML King. 1 The symbolism and message of today will journey well beyond the borders of this country and give hope to millions of people around the world who seek justice and respect for fundamental human rights.
In the presentation today, I will consider the similarities and differences between Dr
King, Mahatma Gandhi and Nelson Mandela and consider the benefits they have conferred on society. I will reflect on the role played by Dr King and his legacy in the monumental constitutional changes that occurred in South Africa. Ensuring substantive equality and achieving social justice was pivotal to the civil rights movement in the United States. I will examine some of the successful consequences and impacts of ensuring equality before the law in South Africa and finally offer comment as to why we have not fulfilled the constitutional promise of delivering social justice to the extent anticipated some nineteen years ago.
It seems most natural and appropriate to honour Dr King in the way this nation does annually by having a federal holiday on his birthday. This is a far cry from the controversy that the proposal generated when it was initially mooted a few decades ago. When President Reagan signed the order into effect it signalled that this nation was going to honour someone who had held a mirror to it and forced it to re-appraise itself, warts and all. Profound and fundamental changes occurred as a result of the activism of Dr King and the movement he inspired. I hope in this address to demonstrate that his influence extended beyond the boundaries of the United States.
Memorial addresses of this nature must acknowledge the contributions of people like Dr King, who paid with his life for his adherence to principle. But they also have to do with a bit more that. This is an opportunity to evaluate how far society has progressed towards the realisation of his vision, what needs to be done to complete the journey, and finally an opportunity for us to recommit ourselves to the attainment of a more caring and equal society.
King, Gandhi and Mandela have all acquired what has been referred to in literature as a high mimetic quality. Herman Northrop Frye, the Canadian literary theorist, draws a distinction between "high mimetic" and "low mimetic" figures. High mimetic persons are mythically and socially superior to ordinary people, whereas low mimetic figures are perceived as being at the same level as the rest of human kind. 2 Both high mimetic and low mimetic figures inspire us at different levels.
Naturally we tend to minimize the human weaknesses and frailties and maximize the virtues, positive character traits, attributes and accomplishments of high mimetic figures. It serves our purpose to do that. Their legacy and memory operate as a yardstick by which many of us evaluate our conduct and also the conduct of those that exercise public and private power over us. Often these high mimetic figures possessed the character and attributes and represented the sort of morality that most of us aspire towards. Despite repeated imprisonment, harassment and the bombing of his home, Dr King's steadfast commitment to pursuing through nonviolent protest his aspiration of a society in which individuals are judged by the content of the character as opposed to the colour of their skin contributed directly to his elevation as a high mimetic figure. Those of us from countries like India and South Africa, with their acute challenges of inequality and poverty, need high mimetic figures to stir something within our beings and to compel us to further their vision, if only not to sully their memories and to be mindful of the sacrifices that they made in our name. In South Africa, we need the Mandela aura to get our present leaders to be better, to perform their constitutional responsibilities more faithfully, and simply to achieve more. We have fallen short of where we should be and having Mandela in the foreground reminds us constantly of this. He remains, decades after he retired, the conscience of the nation. I am not convinced that attempts to reconstruct and review all of the minutiae of the lives of such people through the prism of current moral values and norms serves our broader societal objectives. We benefit more from the image of the high mimetic figure, who sacrificed enormously for principle, towering over and leading us, than from being reminded that they possessed character weaknesses and flaws which detract from their high mimetic quality. Low mimetic figures are notable but hardly inspirational.
The comparisons between King, Gandhi and Mandela are interesting. All profoundly impacted on the course of history in their countries and were influential throughout world, and all were Time Magazine men of the year. All suffered the ignominy of belonging to communities that were subjected to legally sanctioned discrimination and indignity. All contributed decisively to the fight against racial discrimination and domination and produced far-reaching and profound change. during the liberation struggle and subsequently were at the forefront of attempts to isolate the Apartheid regime.
I now turn to consider the relationship between the civil rights movement in the United States and the struggle against Apartheid in South Africa.
In the powerful letter 7 from Birmingham jail dated 16 April 1963, Dr King stated that "Injustice anywhere is a threat to justice everywhere" and stated later in the letter "Freedom is never voluntarily given by the oppressor, it must be demanded by the oppressed." These sentiments were equally as apposite to the South African crisis as they were to the United States in the 1960s. Apartheid was not simply about the separate development of people, but was premised on the superiority and supremacy of white people and the inferiority of black people. It was pernicious and inherently racist in its conception, formulation and implementation. It envisaged a society in which there was a hierarchy of dignity with whites at the top of the pyramid and blacks firmly rooted at the bottom. Laws requiring the separation of the races were directed at achieving these objectives and were the means to an end and not an end in themselves. Arguments that apartheid was a benign policy aimed at allowing each of the racial groups to develop separately and appropriately but which somehow was harshly implemented are wholly unsupportable. services, sufficient food and water, social security and education.
We have held four elections in South Africa under the democratic constitutional dispensation, we have a free press, an independent judiciary, institutions supporting democracy that are effective and capable, a democratically elected legislature and executive and a vibrant and active citizenry. In economic terms, the fundamentals are in place. But the last few years have taught us the importance of vigilance and how quickly important gains can be rolled back. Some of those exercising public power tend to prefer to do so with minimum checks and balances and constraints.
Liberation credentials are not always a guarantor of constitutional fidelity.
But how about this for being prophetic? On his way to Oslo to receive the Nobel
Peace prize, after becoming aware that there were South Africans in the audience King 9 gave this advice in a speech in London in December 1964:
If the United Kingdom and the United States decided tomorrow morning not to buy South African goods, not to buy South African gold, to put an embargo on oil; if our investors and capitalists would withdraw their support for that racial tyranny, then apartheid would be brought to an end. Then the majority of South Africans of all races could at last build the shared society they desire.
This advice, given in 1964, was heeded some quarter of a century later and the rest is history.
The underlying message, amidst the towering rhetoric, of the "I have a Dream
Speech" is the quest for substantive equality in a deeply unequal society, and respect for fundamental rights. The struggle against apartheid was about ensuring substantive equality in a society that had embedded patterns of systemic discrimination. This objective of achieving substantive equality is the indelible thread that runs throughout the entire Constitution. The right to equality, the first right identified in the bill of rights, has been comprehensively interpreted and has brought about fundamental societal changes. The right recognizes equality before the law and the right to the equal protection and benefit of the law. It specifically prohibits unfair discrimination directly or indirectly on a number of grounds including race, gender, sex, marital status, sexual orientation, disability and religion. It extends this prohibition to both state and private persons. Affirmative action is deemed not to be an exception to the right to equality and is regarded as a constitutionally sanctioned means of achieving the objective of substantive equality.
When I was on the Human Rights Commission, part of my brief was to litigate in equality matters against both state bodies and private bodies. Cases against state bodies related to discrimination on the basis of disability while racial discrimination in respect of accommodation and the use of facilities was often the basis of cases brought against private persons. Most in the society understood that they could not discriminate on the basis of race or gender, but a different picture emerged when it came to discrimination on the basis of sexual orientation. A conservative society buttressed by certain religious beliefs was unwilling to extend real equality to gays and lesbians.
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A few years ago a student in my class 10 at this Law School asked why the South African Constitution emphatically and unequivocally protected gay and lesbian rights to the extent that it did, given that that this was a vulnerable and marginalised community and had neither the guns nor the numbers to be a threat or serious nuisance to the nascent democracy.
It is easy to explain why we protected gay and lesbian rights as unequivocally as we did. As part of the compromise that guided us away from a cataclysmic race based conflict it was agreed that the Bill of Rights would include all universally recognised fundamental rights and freedoms. The prohibition of unfair discrimination on the basis of sexual orientation is a manifestation of this directive. The explicitness, genuineness and extent of the constitutional protection of gays and lesbians probably has more to do with the heady circumstances prevalent during the transitional period when the country was being piloted away from an authoritarian regime to a constitutional democracy. We were caught up in the thrill of creating the promised land. As Judge of Appeal Cameron 11 put it:
The national project of liberation would not be mean spirited and narrow but would encompass all bases of unjust denigration. Non-discrimination on the ground of sexual orientation was to be a part -perhaps a relatively small part, but an integral part -of the greater project of racial reconciliation and gender and social justice through law to which the Constitution committed us.
This was the moment in time when space was created for the adoption of a number of rights, some of which were contrary to majoritarian sentiment and some of which may be construed as a nuisance by those myopically and exclusively concerned with efficient governance. Had we not taken the opportunity during this window, it is probable that the chance would never have come again. Respecting the dignity of gays and lesbians, the right to access information, and the right to just administrative action, and some of the criminal justice rights eased into the text of the Constitution as a consequence of our history and the need to do the right thing during the window of opportunity. 
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The South African Parliament acted quickly, through omnibus legislation, to rid the statute books of racial and gender discrimination.
It did not act as decisively in respect of discrimination on the basis of sexual orientation, despite a number of statutes which discriminated directly and indirectly on the basis of sexual orientation. It was left to individual litigants and organisations to attempt, on a piece-meal basis, to challenge laws which discriminated. In a short period of about ten years, South African law regarding gays and lesbians has journeyed from the declaration that laws criminalising sodomy were unconstitutional to the requirement that Parliament legislate and regulate gay marriages. This is an astonishing journey piloted largely by the courts, using as a vehicle the right to equality. This journey is less the result of a carefully designed and meticulously implemented legal strategy than the result of judicial determination to take rights seriously.
In 2006 the South African Constitutional Court held in Minister of Home Affairs v
Fourie 12 that the State had acted unconstitutionally in excluding gay and lesbian relationships from the benefits and responsibilities that the law attaches to marriage.
It was a violation of the right of equal treatment before the law, the right not to be subjected to unfair discrimination on the basis of sexual orientation, and the right to dignity for the state to regulate heterosexual marriages while leaving gay relationships in a state of "legal blankness".
The court took the view that the while the law may not automatically eliminate stereotyping and prejudice, it can serve as a great teacher and ultimately establish public norms that protect vulnerable persons. In order to ensure expeditious action, the court gave Parliament twelve months to enact remedial legislation and provided that if such legislation was not forthcoming within that period, then the Marriage Act 13 would be deemed to be amended and the words "spouse" would be read into The broader South African society, after basking in the reflected glory of international praise for its Constitution, belatedly realized the implications of having to take rights seriously. The debate that the nation had with itself over the issue taught us important lessons about the supremacy of the Constitution, the role of religion in secular matters, the constraints upon majoritarianism, respect for those differently situated, the consequences of living in a secular democracy, and the need to take rights seriously. South African society grew as a constitutional democracy as a consequence.
The rising tide of homophobia in Africa is a matter of concern. It seems that the Ugandan Parliament is close to passing an "anti-homosexuality" bill which it 14 Civil Union Act 17 of 2006. perceives as according with the public sentiment. 15 The bill proposes criminal penalties for those engaging in "homosexual activities". I believe that the South African government should do much more at multilateral forums to give expression to the morality that underpins our constitutional order and robustly and assertively advance the notion of equality and respect for all. A strong voice in favour of our constitutional values may assist those discriminated against on the basis of their sexual orientation in other countries, particularly in Africa.
Regrettably sometimes the need for regional co-operation and good neighbourliness appears to take precedence over the need to remain faithful to some of the key premises of the Constitution. During apartheid the oppressed in South Africa benefitted from strong voices speaking in support of those discriminated against, and it is wholly wrong for the present government not to do so now.
Importantly in his inaugural address this morning President Obama acknowledged that the founding value of equality before the law extends to gays and lesbians and unequivocally linked their struggle for equality to that of the civil rights movement.
This communicates to the legislature and the government in Uganda that the President of the United States of America does not share their view on the morality of persecuting and prosecuting gays and lesbians and will say to those who are being persecuted that they are not alone. These statements will inform United States foreign policy and will decisively impact on marginalised communities who lack the ability to influence popular sentiments and who cannot rely on domestic law to eradicate unfair discrimination. There is a clear and discernible difference in the quality of education provided by private schools and fee paying public schools on the one hand and public schools attended by the vast majority of African children on the other. This disparity in the levels of education provided is accentuating the inequality between the different segments of our society, whereas education should have been the means of reducing inequality. One of the pernicious legacies of apartheid was the inferior education provided to African children. Providing appropriate, effective and relevant education should be one of the main objectives of the post-apartheid transformative government. Not doing so would perpetuate one of the worst legacies of Apartheid.
There needs to be the political will to ensure proper investment in school infrastructure and importantly there needs to be proper management of schools.
The system works best when there is a strong union and a strong management representing their respective interests. In South Africa in the sphere of public education there is a very strong Teachers Union and a much less assertive and capacitated management. We need to get the balance right again, with teachers spending the required hours in the classroom and a proper system of oversight, supervision, accountability and performance appraisal and rewards for excellence.
Encouragingly there is a real awareness amongst the various segments of society that something needs to be done about this and done urgently.
Recently President Zuma, 21 referring to the 2011 census report that white households possess six times the level of wealth of black households, cautioned that this level of disparity is not conducive to national reconciliation. He is clearly correct in that analysis, but I wonder if there is an acknowledgment that his government could have done better and ought to have done better in reducing that level of disparity after nineteen years in office. A much more robust focus on effective teaching and learning in public schools would contribute to this. Fixing the education system quickly cannot be something beyond the wit of this government.
I think the three high mimetic figures that I referred to earlier would applaud some of the gains that we have made, particularly in respect of civil and political rights, but would be profoundly concerned that we have not impacted more on the levels of poverty and inequality in our society. The imperative now must be to reduce the levels of inequality because it is the moral and right thing to do, but also because not to do so would ultimately pose a risk to the very social order and constitutional democracy that we are so justly proud of.
